
I
n recent months, at least one Swiss bank 
has sent letters notifying its U.S. custom-
ers that the Internal Revenue Service has 
submitted a request to the Swiss Federal 
Tax Administration (SFTA) seeking account 

records pursuant to a 1996 Convention between 
the United States and Switzerland. Those letters 
further notify the recipients that, while they 
will have the right to appeal any decision by 
SFTA authorizing disclosure of their account 
records, under U.S. law, they will have to pro-
vide a copy of the papers filed in Switzerland 
to the U.S. Department of Justice.

This requirement, which ap-pears in 18 U.S.C. 
§3506, was adopted as a means of preventing 
targets and defendants from using overseas liti-
gation to thwart criminal prosecution in the 
United States. Unlike other cases where it comes 
into play, however, compliance with §3506 in 
the context of a previously undisclosed offshore 
account will provide the government with the 
very information being sought: the accoun-
tholder’s identity. As a result, taxpayers subject 
to potential disclosure of their accounts face 
three problematic choices: forgoing litigation 
in Switzerland; complying with §3506, thereby 
rendering their appeals moot, or violating their 
obligation to notify the Justice Department of 
their appeals. Through its recent pronounce-
ments, the Justice Department has suggested 
that taxpayers—and their advisers—choose the 
third course at their peril.

Section 3506

As criminal law enforcement becomes 
increasingly international in scope, the 
U.S. government is more frequently seeking 
evidence from foreign courts, either during 
investigations or post-indictment. Because 
many foreign jurisdictions give the targets 
of such investigations the ability to oppose 
the production of the requested evidence, 
prosecutors have often faced “delays caused 

by criminal defendants’ use of foreign pro-
cedures to block prosecutors’ requests for 
records.”1

In connection with the Comprehensive Crime 
Control Act of 1984 (CCCA), Congress recognized 
that procedures for gathering evidence in foreign 
countries “frequently permit the defendant to 
contest the United States prosecutor’s request 
for the records, and often involve several lev-
els of review.” Congress went on to note that 
defendants often sought to block compliance 
with the request for the records by initiating legal 
proceedings without notice to the U.S. govern-
ment, and “[i]n such a circumstance, the United 
States prosecutor may be unable to respond to 
the foreign action in a timely manner, forced to 
delay seeking an indictment, or compelled to seek 
a continuance in a pending criminal case.”2

To address this perceived problem, Congress 
adopted §3506(a), which requires “any national 
or resident of the United States who submits, or 
causes to be submitted, a pleading or other docu-
ment to a court or other authority in a foreign 
country in opposition to an official request for 
evidence of an offense shall serve such plead-
ing or other document on the Attorney General 
at the time such pleading or other document is 
submitted.”3 Where the U.S. government’s request 
is made post-indictment, §3506(b) requires “[a]
ny person who is a party to a criminal proceed-
ing” in the United States to serve any opposi-
tion to the government’s request for foreign 
assistance on the prosecutor in the underlying 
criminal case.4 Significantly, §3506 appears in the 

chapter of Title 18 that addresses “Witnesses and 
Evidence” and does not contain any sanction for 
non-compliance.

The Case Law

In Poe v. Attorney General,5 an anonymous 
plaintiff faced a request for records that the 
U.S. government had made in Switzerland. The 
plaintiff challenged the constitutionality of §3506, 
arguing that compliance “would require disclo-
sure of his identity, the fact that he is object-
ing to the request, and other facts protected 
from disclosure by Swiss law.” While the statute 
requires disclosure at the time the documents 
are filed, Judge Harold Greene of the U.S. District 
Court for the District of Columbia noted that, 
“[t]o enforce [§3506], the government must dis-
cover the identity of the person opposing the 
United States’ request for assistance and then 
seek a court order directing that individual to 
comply with the notice and filing provisions of 
the statute.” 

Because the statute’s validity would be litigated 
in that context, “at no time will plaintiff confront 
the dilemma of complying with an allegedly invalid 
law or risking civil or criminal penalties for failure 
to do so.” Judge Greene further noted, however, 
that given uncertainty “about the applicability and 
constitutionality of section 3506,” the plaintiff was 
forced to decide “whether to file a thorough oppo-
sition to the United States’ request for assistance 
with the risk that the Attorney General will obtain 
a copy of that pleading through an enforcement 
action, or whether to restrict or forego entirely 
the exercise of his right to oppose the request 
for assistance.” Given the passage of time since 
the complaint was filed, Judge Greene avoided 
deciding whether Poe’s challenge was ripe by 
asking the parties to brief whether the issue was 
moot.

In Fraser v. United States,6 the government 
brought an action to compel Paul Sherwood Fraser 
to provide it with a copy of papers he had filed in 
Switzerland opposing its request for certain bank 
records. On appeal from an order directing Fraser 
to comply with §3506, the U.S. Court of Appeals for 
the Eleventh Circuit noted “that Congress intended 
Section 3506(a) to function as an evidence-gather-
ing, discovery device in a criminal case,” and thus 
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that an order granting the government’s request 
“is akin to a grant of a motion to compel discovery 
in a criminal proceeding.” Rather than addressing 
Fraser’s challenge on the merits, the court con-
cluded that the order requiring him to produce the 
opposition filed in Switzerland was an interlocutory 
non-appealable order and that “Fraser’s recourse 
is to disobey the order and challenge the order 
once the district court finds him in contempt.”

Finally, in United States v. Marcos,7 the govern-
ment sought a post-indictment order directing 
Imelda Marcos to provide copies of documents 
she had submitted in various countries in opposi-
tion to the government’s requests for evidence. 
As in Fraser, the government was already aware 
that Marcos had opposed its overseas discovery 
requests and sought a copy of her opposition 
papers. After rejecting several other challenges, 
Judge John F. Keenan of the U.S. District Court 
for the Southern District of New York addressed 
Marcos’ Fifth Amendment claim. After concluding 
that Marcos had “not contended that she prepared 
any litigation papers filed with foreign officials 
involuntarily,” and thus that the necessary ele-
ment of compulsion was lacking, Judge Keenan 
held that Marcos’ foreign litigation papers might 
be entitled to protection under the “Act of Pro-
duction” doctrine if she could establish “that ‘the 
testimonial implications of [her] production of the 
documents…might tend to incriminate [her].’”8  

Swiss Accountholders

In light of this case law, U.S. taxpayers whose 
Swiss bank accounts are subject to disclosure must 
choose between (a) forgoing their right to appeal 
in Switzerland; (b) pursuing an appeal in Switzer-
land and comply with §3506, which would render 
their Swiss appeal moot9; and (c) pursuing their 
appeal, without complying with their obligations 
under §3506. While Congress did not specify any 
civil or criminal penalty for non-compliance with 
§3506,10 and while the courts in Poe, Fraser and 
Marcos all assumed that compliance with §3506 
would be litigated after the government knew the 
identity of the person who filed the objection to 
discovery abroad, the Justice Department has 
suggested that it may consider a taxpayer’s failure 
to comply with §3506 as affirmative evidence of a 
conspiracy to commit tax evasion, which includes 
the taxpayer’s counsel.11 Moreover, the Justice 
Department has referred attorneys representing 
taxpayers who fail to comply with §3506 to the 
IRS’s Office of Professional Responsibility for pos-
sible disciplinary action,12

And, unlike the plaintiff in Poe, no matter how 
narrowly a taxpayer draws his appellate papers 
in Switzerland, simply disclosing that he has 
appealed an order by SFTA directing disclosure 
of a Swiss bank account will put a taxpayer in 
jeopardy. Armed with the knowledge that a tax-
payer filed an appeal in Switzerland, the Justice 
Department will almost certainly serve a subpoena 
on that taxpayer seeking information regarding 
that account.13

Available Options

Under the circumstances, taxpayers and their 
professionals who believe they have valid chal-
lenges to the production of their account informa-
tion have limited options. By threatening to treat 
the failure to comply with §3506 as an affirmative 
act of evasion—and to refer practitioners whose 
clients do not comply with §3506 to OPR—the Jus-
tice Department is attempting to punish conduct 
despite the absence of any sanction set forth by 
Congress. While the Justice Department’s posi-
tion is inconsistent with the case law suggesting 
that taxpayers can litigate their obligations under 
§3506 in the context of a motion by the govern-
ment to compel production of the foreign filings, 
taxpayers and their advisers may want to consider 
litigating the taxpayer’s obligations under that 
statute proactively.

In challenging the applicability of §3506, a 
taxpayer could argue that the U.S. court should 
refuse to mandate immediate disclosure of his 
Swiss pleadings because compliance will effec-
tively negate his appellate rights afforded under 
Swiss law. In this regard, the taxpayer’s position 
is supported by §474 of the Restatement (Third) 
of Foreign Relations, which provides that “[w]
hen the law of the state where the evidence 
is located grants interested persons the right 
to make a submission in opposition to disclo-
sure, it would not ordinarily be appropriate for 
the U.S. court to enjoin such submission or to 
impose sanctions on a person who has availed 
himself of that right.”14 Indeed, in Marcos, the 
government carved the Swiss records out of its 
request when the Justice Department’s Office of 
International Affairs concluded that its motion 
to compel production of Marcos’ Swiss plead-
ings “would likely impair the Government’s 
ability to receive the Swiss documents sought 
pursuant to” its treaty request.15 A taxpayer 
may also argue, as did the plaintiff in Poe, that 
immediate disclosure would unfairly limit his 
right under Swiss law to keep his appellate 
pleadings confidential.16

Conclusion

U.S. taxpayers with Swiss accounts remain in 
the Justice Department’s cross hairs. The govern-
ment’s aggressive position with respect to §3506 
presents difficult issues for both the accounthold-
ers and their advisers. While the case law sup-
ports the notion that §3506 is a discovery device, 
which should be resolved through a motion by 

the government to compel production of such fil-
ings, the plain language of the statute and recent 
pronouncements by the government suggest that 
taxpayers and their advisers defer resolving the 
issue at their peril.

A Final Word

Robert G. Morvillo passed away on Dec. 24, 
2011. Bob was a great lawyer and a pioneer in 
the white collar bar. He was also a great partner, 
mentor and friend. He is and will be missed by 
his partners and colleagues.
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The Justice Department has suggested 
that it may consider a taxpayer’s failure 
to comply with §3506 as affirmative 
evidence of a conspiracy to commit tax 
evasion, which includes the taxpayer’s 
counsel.


